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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, 88 WALTHAM DISTRICT COURT
DOCKET No.0751 CR 927

Commonwerlth of )
Massachusetts,
Plain tiff, ]
v, )
Marilyn P. Devaney, }
Defendint. }
Findings and Order

The dcfendant,-Ma:ﬂ}fnP. Devaney, moves to dismiss the within complaint for “vindictive”
prasecution. As factusl supp{:;&*l for her request, the defendant has submmitted 30 recent pokice TepOrts
involving reports of past ass.;aui‘. and battery, al) of which were assigned jor foHow up by the
Waltharn police. Without rsfférence to any particular facts, the defendant summarizes that ; n 11
cases the polics referred the ?complaiuip g parties io seek eriminal cmnplain;s ;in rwo cases the
pehee songht criminal compliaints themselves; and in one other case the investigaiion is ongoing.
Na particular analysis 1s offcred by the defendant of thase 14 eases: nor is any reference made (o
the other 16 cases {except toi note that the defendant’s case is the only one of these 30 ’th..t was

“upgraded” to a felony chaa:ga afier mvcsuganon).

There is a well-settledjpresumption “that crbninal pmsécuiions are undertaken in good faith,

without imtent ta dlSGﬂH’lﬂlBt% v Commonwealth v. Franklin, 376 Mass. 8835, 854(1978).

Consequently, the defendant bears the imitial burden of presenting evidence "which raises at least
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i
reasonable infarence of impetrissible discrimination.” Ibid. To be specessful, the defendant must

show (1} "that a broaderclass pf persons than those prosecuted has vialated the law®; (2) "that filure
to prosecute was cither consistent or deljberate™; and (3) “that the decision not to prosecute was
based on an impmmissibla classification such as race, religion, or sex." Ihid. "[Olnee & defendant
has raised a reasonable inference of se}ecﬁfe prosecution, the Commonwealth must rebut that
inference or suffer dismissal of the underlying complaint.” IQ. at 895. See Commonwealth v, An
Usnpamed Defendsnt, 22 Mass. App. Ct. at 235, |

Jnn this matter the defendant contends that the discrimination she alleges is motivated by her
notoriety a2 a Joea) polititian. Ms. Davaney is, of course, 2 Watertown Town Council member as
well 28 a Governor’s Councilor. In her pleadings she sfates that she is “contoversial and both weil-
Jiked and well-disliked.”™ She asserts generally that the follow up investigation and prosecution by
the Waltham police is © part of g political agenda that the Waltham police are assisting in.”

Ultimately, in any event, the defendant has not alleged discriminaiory prosecurion based
upon some impepnmissible classification such as mce, gender, national origin, religion, sexual
or:eatation or the like. Nor has the defendant suggested that the prozecation is based upop ar affects
the proper exercise of any constitutional rights such es free speech, the right to vote, to freely
associate or assemble. She does not offer any suggestion of an improper fnfringement of her civil
rights, either constitutional, statutory o procedural.

Accordingly, the Mofion to Disnriss must be Denied,
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